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J  U  D  G  M  E  N  T

  In the instant case, the accused has been charged with commission of 
wrongful  confinement,  rape  and  assault  of  the  victim  girl.  The  evidence  is 
apparent showing that the accused was not involved in the occurrence.  

PROSECUTION CASE : 

The prosecution case, as unfolded in the FIR, is that One Musstt. 
Hajera Begum @ Khatun, had lodged an ejahar, on 29-06-2008, before the in-
charge of Borghat Out Post, under Tezpur Police Station, alleging that on 27-06-
2008, at about 9 a.m., while her 12 years old daughter Miss ‘X’ was going to the 
house of her grand-father Md. Riazuddin Akand, on foot, accused Md. Surhab Ali 
armed with a ‘khukri’, kidnapped her and confined in his house throughout the 
day. On that day, at about 9/10 p.m., the accused persons namely, Surhab Ali and 
Md. Akbar Ali ( absconder) committed rape on her at a nearby bamboo garden. 
When Miss ‘X’ raised alarm, both the accused persons assaulted on her person by 
split  bamboo and by the blunt side of one ‘Khukri’.  Both the accused persons 
confined her in the jungle throughout the night and released in the morning. 

INVESTIGATION :  

Based on the above ejahar, Borghat OP, GD Entry No. 554, dated 
29-06-2008, was made at 10-30 a.m. and on being forwarded, registered as Tezpur 
PS Case No. 510/2008 u/s 342/376/325/34 of IPC, dated 29-06-2008. The Officer 
in-charge, Tezpur PS, endorsed the case to SI Golap Deka, i/c Borghat OP, to 
investigate into the case. 

In  course  of  investigation,  SI  Golap  Deka,  i/c  Borghat  OP,  the 
Investigating Officer, inspected the place of occurrence, examined the complainant 
and the victim Miss ‘X’, and on the following day, sent her to Kanaklata Civil 
Hospital  for  medical  examination and also got  her  statement  recorded u/s  164 
CrPC. The IO also examined witnesses and arrested the accused Surhab Ali. He 
made attempt to arrest the accused Md. Akbar Ali, but could not be arrested as he 
absconded from his  permanent  address.  After  completion  of  investigation,  the 
police  submitted  charge-sheet  u/s  342/376/323/34  of  IPC  against  the  accused 
persons, aforementioned. 
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TRIAL : 

 Since the charge sheeted offence, u/s 376 IPC, is exclusively triable 
by the Court of Sessions, the Learned Sub-Divisional Judicial Magistrate, (Sadar) 
Tezpur,  vide  order,  dated  22-05-2012,  passed,  in  GR  Case  No.1058/2008, 
committed the case, after observing the procedure laid down in Section 209 CrPC, 
to this Court of Sessions for trial. 

Upon  perusal  of  the  materials  on  record  and  hearing  the  learned 
counsel for both the sides, formal charges u/s 342/376/323/34 of IPC were framed, 
vide order,  dated 19-06-2012.  The charges were read over and explained to the 
accused Md. Surhab Ali, to which he pleaded not guilty and claimed to be tried. 

In order to prove the above charges, the prosecution has examined 4 
(four) witnesses including the victim girl,  Medical  Officer and the Investigating 
Officer, while the defence cross-examined them. 

On closing the case for the prosecution side,  the statement of the 
accused was recorded u/s 313 CrPC, vide order, dated, 20-03-2013. The accused 
person pleaded not guilty and declined to examine any witness in defence. 

I have heard the argument advanced by Sri D.C. Borah, the learned 
Public Prosecutor, and Sri Subhas Ch. Acharya, learned defence counsel. I have 
gone  through  the  entire  evidence  proffered  by  the  prosecution  and  also  the 
statement of the accused, recorded u/s 313 CrPC.  

POINTS FOR DETERMINATION : 

On going through the evidence on record and hearing the learned 
counsel of both the sides, the following points emerged for consideration in this 
case : 

(1) Whether  the  accused  Md.  Surhab  Ali  along  with  Md.  Akbar  Ali 
( absconder),  on 27-06-2008, at about 9 a.m., at village – Borghat, 
under  Tezpur  Police  Station,  in  furtherance  of  common  intention, 
wrongfully confined Miss ‘X’ in his ( Surhab)  house ?

(2) Whether  the  accused  Md.  Surhab  Ali  along  with  Md.  Akbar  Ali 
( absconder), on the same day, at about 9/10 p.m., in a bamboo garden 

3



of Borghat Gaon, in furtherance of common intention, committed rape 
on Miss ‘X’ ?

(3) Whether  the  accused  Md.  Surhab  Ali  along  with  Md.  Akbar  Ali 
( absconder), on the same day, at about 9/10 p.m., in a bamboo garden 
of  Borghat  Gaon,  in  furtherance  of  common  intention,  voluntarily 
caused hurt on the person of Miss ‘X’ ?

THE DECISION AND THE REASONS THEREOF
(A)  WRONGFUL CONFINEMENT :

 ‘Wrongful confinement’ is defined in Section 340 IPC and Section 
342 provides for punishment of ‘wrongful confinement’. ‘Wrongful confinement’ 
is  a  specie  of  wrongful  restraint.  The  exception  to  section  339  IPC,  is  also 
applicable in case of offence u/s 342 IPC, because to be a wrongful confinement, 
the offence must primarily answer the offence of wrongful restraint. Therefore, to 
prove an offence u/s 342 IPC, the prosecution is to prove (a) that the wronged 
person had a right to proceed on a particular way over land or water ; (b) that the  
accused  obstructed  or  prevented  the  wronged  person  from  proceeding  beyond 
certain  circumscribed  limits  ;  (c)  that  the  accused  caused  such  obstruction 
voluntarily ; lastly, (d) the obstructer must not have reason to believe in good faith 
that he had a lawful right to obstruct. 

On the other hand, Section 34 IPC lays down that when a criminal 
act is done by several persons, in furtherance of the common intention of all, each 
of such persons is liable for that act in the same manner, as if it were done by him 
alone.  What  is  essential  is  participation  in  action.  The  element  of  common 
intention prescribes the condition under which one is criminally liable for acts of 
other actors. 

Now,  in the context of  the above requirements of  the facts  to be 
proved, let us look at the evidence, on record. 

ANALYSIS OF EVIDENCE ON RECORD : 

PW-2 Miss ‘X’ has, inter-alia, deposed that he does not know the 
accused ( Surhab Ali), who was standing on the dock of the Court, and that at the 
time of the occurrence, he was not present at the place of occurrence. According to 

4



her, the occurrence took place on a day, at about 9 a.m., while she was going to the 
house  of  her  grand-father  Riazuddin  and  on  her  way,  two  unknown  persons 
forcibly  took  her  away  to  a  bamboo grove,  tied  her  hands  and feet  and  then 
committed sexual intercourse on her. She identified Md. Akbar Ali, the absconder 
accused, and the other accused was not known to her. After committing sexual 
intercourse  on  her,  she  was  released  at  about  12  noon.  She  has  specifically 
deposed  that  the  accused  Surhab  Ali  did  not  commit  any  wrong  to  her.  In 
connection with the occurrence, she gave a statement before the learned Judicial 
Magistrate.  PW-4  SI  Golap  Deka,  the  IO,  has  stated  that  her  statement  was 
recorded u/s 164 CrPC. The prosecution has, however, not exhibited her (PW-2) 
statement, recorded u/s 164 CrPC, which is marked ‘A’. A conjoint appreciation 
of  the evidence of  PW-2,  the  victim and her statement,  aforementioned,  vide 
marked ‘A’, it appears that she has completely belied the statement made before 
the Judicial Magistrate and as such, no reliance can be placed on her statement, 
aforementioned. PW-3 Musst. Hajera Begum, the mother of PW-2, has supported 
the evidence of PW-2 stating that she (PW-2) after returning home, narrated the 
incident to her, but further disclosed that she (PW-2) could not identify the two 
miscreants, who committed wrong to her. In cross-examination, she (PW-3) has 
reaffirmed her evidence in chief,  inter-alia,  deposing that  “  I  am sure that the  
person who is standing on the dock of the Court, was not at all involved in the  
occurrence.” It is surprising to note that PW-4 SI Golap Deka, the IO, in his cross-
examination  stated  that  though  he  prepared  the  sketch  map  of  the  place  of 
occurrence, the same has not been forwarded along with the charge-sheet, Ext.4, to 
the Court and that though the occurrence took place on 27-06-2008, the statement 
of the victim girl (PW-2) was recorded, u/s 164 CrPC, on 30-06-2008. 

Thus, the totality of above relevant evidence, does not point to the 
involvement of the accused Md. Surhab Ali in the alleged offence of wrongful 
confinement. It further transpires that the place of alleged wrongful confinement 
of PW-2 Miss ‘X’ has remained unidentified in the case as neither the sketch map 
thereof has been exhibited in the case for non-availability nor the identity of the 
place  has  been  disclosed  by  the  PWs.  On the  other  hand,  despite  the  alleged 
incident, was being committed, in broad day light, as it has come in the evidence 
of the victim (PW-2) and her mother (PW-3), no eye witness has been examined in 
this  case  and no explanation for  inability  to examine such a witness has been 
advance by the prosecution. Therefore, this Court finds that the commission of the 
offence  of  wrongful  confinement  u/s  342  IPC  on  the  victim  girl,  cannot  be 
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attributed to the accused Md. Surhab Ali, who has remained unidentified in the 
case, beyond reasonable doubt. 

(B)   WHETHER RAPED & COMPLICITY  OF THE ACCUSED :    

Section 375 IPC defines the offence of rape and section 376 IPC 
prescribes the punishment for rape. In order to bring home the offence of rape, the 
prosecution must prove, (i) that sexual intercourse by a man with a woman, (ii) 
that  sexual  intercourse  was  under  the  circumstances  falling  in  any  of  the  six 
clauses of section 375 IPC. The basic ingredients of the offence of rape u/s 375 
IPC are, (a) that the accused committed sexual intercourse with a woman ; (b) that 
he did so against her will or without her consent ; (c) if there was consent it was 
obtained by putting her or any of her relation or persons interested in fear of death 
or hurt ; (d) that whether consent was taken under the deceitful belief that accused 
was her husband ;  (e) if  consent was taken when the victim was incapable of 
understanding its  nature and consequences due to unsoundness of her mind or 
intoxication or administration of any stupefying drug or substances by the accused, 
either personally or through some agents ; (f) when consent was given by victim 
under  16  years  of  age  ;  (g)  when  accused  committed  rape  without  complete 
penetration and (h) that when the accused had sexual intercourse with his wife 
under 15 years of age. 

Turning to the contents of the FIR, Ext.3, lodged by PW-3 Musstt. 
Hajera  Begum,  it  appears  that  Miss  ‘X’,  allegedly  aged about  12  years,   was 
subjected to sexual intercourse by the accused persons, namely, Md. Surhab Ali 
and Md. Akbar Ali ( absconder) at a nearby bamboo garden, forcibly, and when 
Miss ‘X’ raised alarm, she was assaulted by split bamboo and the blunt side of a 
‘Khukri’. In evidence, PW-3, the informant, who was not an eye witness to the 
occurrence  contradicted  stating  in  her  examination-in-chief  and  in  cross-
examination that two unknown persons committed sexual intercourse on her and 
emphatically deposed that she is sure that the accused Surhab Ali was not at all 
involved in the occurrence. PW-2, Miss ‘X’ supporting the evidence of  PW-3 has 
stated that he does not know the accused Md. Surhab Ali and that at the relevant  
time, he was not present at the place of occurrence. She has further stated that at 
about 9 a.m., the miscreants forcibly took her to a bamboo grove, tied her hands 
and feet  under it  and then they committed sexual intercourse on her.  She has,  
however,  further  stated that  he was only accused Akbar Ali  (  absconder)  who 
gagged her mouth and committed sexual intercourse on her and then released, at 
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about 12 noon. According to her, the police sent her for medical examination and 
to  have  her  statement  recorded  by  a  Magistrate  and  further,  that  her  age  is 
presently 22 years. Thus, the evidence of PW-2 Miss ‘X’ and PW-3 Hajera Begum 
show that Miss ‘X’ was subjected to forcible sexual intercourse by two miscreants 
including accused  Md.  Akbar  Ali,  who is  declared  absconder  and  who is  not 
facing the trial and further, disclaimed the involvement of the present accused Md. 
Surhab  Ali  in  the  commission  of  the  alleged  offence.  Miss  ‘X’  has  retracted 
implication of the accused Md. Surhab Ali made in her statement recorded u/s 164 
CrPC, vide marked ‘A’. On the other hand, though Miss ‘X’ has claimed to be 22 
years of age, as on the date of recording her evidence, that is,  26-11-2012, and 
calculated thus, her age as on the date of occurrence, that on 27-06-2008, was 
approximately 17 years and therefore, she was being a minor, her consent, if any, 
was immaterial for the purpose of holding the miscreants with the alleged offence 
of rape, in the case. But, the question remains whether it was possible on the part  
of the miscreants to commit rape on Miss ‘X’ in broad day light, between 9 a.m. to 
12 noon and as such, appreciation of the medical evidence of PW-1, the doctor, is 
felt necessary to ascertain this sensitive aspect of the case. 

Turning to the evidence of PW-1 Dr. Ranjan Kr. Das, the doctor, 
who examined Miss ‘X’, on 30-06-2008, that is, after three days of the alleged 
occurrence, on police requisition, at Kanaklata Civil Hospital, Tezpur found : (a) 
Irregular abrasion on the outer aspect of the left arm, placed transversely with 
swelling and tenderness ; and (b) irregular abrasion on the outer aspect of the left 
thigh with swelling and tenderness. According to the doctor, (i) there was no sign 
that suggested rape ; (ii) age of the person was below 18 years of age and (iii), the 
injury marks aforesaid, vide Ext.1, the medical report and Ext.2, the X-ray report 
submitted by Dr. P.K. Barman. In cross-examination, the doctor has deposed that 
on the basis of the X-ray report, Ext. 2, the age of the victim may be 20 years and 
that tenderness / swelling may be caused by dashing on the rough substance and 
further, that the injuries found on her body were 1- 4 days old. Therefore, what it 
apparently appears is that the doctor has not supported the evidence of PW-2 Miss 
‘X’  and  PW-3  Mustt.  Hajera  Begum that  Miss  ‘X’  (PW-2)  was  subjected  to 
forcible sexual intercourse, though certain injuries 1 to 4 days old, were simple in 
nature, and caused by blunt weapon, found on her, do not lead to the conclusion 
that she (Miss ‘X’) was raped as the situs of the wounds do not suggest the sign of 
rape. However, since PW-1, the doctor, examined PW-2 after three days of the 
alleged occurrence,  the  signs  of  rape,  in all  possibility,  might have fade away 
which, as such, remained undetected medically. 
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 Therefore, placing reliance on the evidence of PW-2, Miss ‘X’, who 
was the victim, it can conclusively be held that she, who was minor, was raped, on 
the relevant day, as PW-1, the doctor, had found injuries on her person, which 
remained undisputed in  cross-examination,  in  broad day light  under  a  bamboo 
grove, but in view of the evidence of PW-2 Miss ‘X’ and PW-3 Mustt. Hajera 
Begum,  aforediscussed,  it  cannot  be  held  that  the  accused  Md.  Surhab  Ali 
committed the offence, beyond reasonable doubt. 

(C)  WHETHER THE VICTIM WAS ASSAULTED  :

Section 319 defines the term ‘ hurt’ as whoever causes bodily pain, 
disease or infirmity to any person is  said to cause ‘hurt’  and Section 323 IPC 
provides the punishment for voluntarily causing hurt. 

On perusal of the evidence of PW-2 Miss ‘X’, it transpires that she 
was forcibly taken to a bamboo grove, tied her hands and feet under it and accused 
Akbar Ali ( absconder) gagged her mouth. It further appears that in the incident, 
two miscreants including the absconder accused Md. Akbar Ali assaulted her with 
‘Khukri’ on the left hand and emphatically deposed that the present accused Md. 
Surhab Ali is not known to her and that he, who was not present at the place of  
occurrence, did not commit any wrong to her. PW-3 Musstt. Hajera Begum, who 
was not  an eye-witness  to  the  incident,  has  deposed that  she is  sure  that  Md. 
Surhab Ali,  the  accused,  was  not  at  all  involved in  the  occurrence.  As  stated 
earlier, PW-2, the victim has not supported her statement, recorded u/s 164 CrPC, 
vide  marked ‘A’,  implicating  the  present  accused with  the  commission  of  the 
alleged offences, aforementioned. However, the medical evidence of Dr. Ranjan 
Kr. Das (PW-1) shows that Miss ‘X’ (PW-2) sustained multiple abrasion injuries, 
which were  simple  in  nature,  caused by blunt weapon.  Therefore,  though it  is 
established that PW-2, Miss ‘X’ sustained some simple injuries caused by blunt 
weapon, in the alleged incident of assault on her, as the doctor (PW-1) found on 
her person during examination on 30-06-2008, but she (PW-2) and PW-3 have 
completely  contradicted  the  prosecution  allegation  deposing  that  accused  Md. 
Surhab  Ali  had  not  inflicted  the  injuries  on  her  person.  Therefore,  on  careful 
analysis of the evidence on record, it can reasonably be inferred, beyond doubt, 
that PW-2 Miss ‘X’ sustained simple hurt, caused by blunt weapon, but there is no 
implicating  evidence  showing  that  Md.  Surhab  Ali,  the  present  accused  had 
committed the offence. Accordingly, it is held that Miss ‘X’, the victim girl, had 
received simple hurt caused by blunt weapon, but it could not be held that the 
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accused Md. Surhab Ali had committed the offence of voluntarily causing hurt on 
her person, beyond reasonable doubt.  

F  I  N  D  I  N  G

For the above stated reasons, this Court is of the humble opinion that 
the prosecution has miserably failed to prove the charges u/s 342/376/323/34 of 
IPC against the accused Md. Surhab Ali, who remained unidentified throughout 
the evidence, beyond all reasonable doubt.  

 Accordingly, the accused Md. Surhab Ali is acquitted of the charges 
u/s 342/376/323/34 of IPC and set at liberty forthwith.

It  may  be  mentioned  that  the  case  against  Md.  Akbar  Ali,  has 
already been filed declaring him absconder, vide order dated 22-05-2012, passed 
by the learned committing court, in the connected GR Case No. 1058/ 2008. 

  Given under my hand and seal of this Court on this the 30th day of 
March, 2013.

            ( A. BORTHAKUR )  
             SESSIONS JUDGE

                                                SONITPUR :: TEZPUR
Typed to my dictation and 
corrected by me, bearing 
my signatures on each page  :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

         

* * * * * *

SESSIONS    CASE NO. 135 OF 2012  
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ANNEXURE

LIST OF PROSECUTION WITNESSES

PW–1 : Dr. Ranjan Kr. Das, MO

PW–2 : Miss. ‘X’
PW–3 : Musst. Hajera Begum
PW–4 : Sri Golap Deka, IO

LIST OF DEFENCE WITNESSES

N  I  L

LIST OF COURT WITNESSES

N  I  L

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION

Exhibit –1 : Medical Report

Exhibit –2 : X-ray report

Exhibit –3 : Ejahar

Exhibit –4 : Charge Sheet

MATERIAL EXHIBIT

N  I L

DEFENCE EXHIBIT

N  I L 
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